
is questionable whether USDLA provided the grant to Brockton since the
grant was not reported to the IRS on USDLA's Form 990.

• FCC rules require applicants to pay the non-discounted portion of the
costs. FCC adopted the Federal-State Joint Board on Universal Service's
reco=endation to promulgate rules that provided universal support to
eligible schools and libraries through a percentage discount system rather
than allowing free services or block grants to be used to cover the schools
and libraries' costS.12 FCC explained that "requiring schools and libraries
to pay a share of the cost should encourage them to avoid unnecessary and
wasteful expenditures because they will be unlikely to commit their own
funds for purchases that they cannot use efIectively."13 In 2003, FCC
clarified and codified this restriction, explaining that the rules "requireD that
an entity must pay the entire undiscounted portion of any services it receives
through the libraries and schools prograrn.,,14 After a thorough review of
the evidence in this matter, it is clear that Brockton failed to pay its non
discounted portion of service because Achieve provided its services at no
cost to Brockton.

• Brockton argues that it should not be held liable for any program
violations because it has complied with FCC requirements and disclosed
the use ofUSDLA grants to SLD.

• SLD has determined that program rule violations have occurred and as a
result this appeal is denied in full. FCC rules require USAC to rescind
funding commitments in all or part, and recover funds when USAC learns
that funding commitments and/or disbursements of funds were
inconsistent with program rules. IS In particular, FCC rules require USAC
to "recover the full amount disbursed for any funding requests in which

12 Federal-State Joint Board on Universal Service, Report & Order, CC Docket No. 9645, 12 FCC Red
8776,9035-36, FCC 97-157, ~ 492 (1997) ("Universal Service Order').
IJ [d.
14 Schools & Libraries Universal Service Support Mechanism, Third Report & Order and Second Further
Notice of Proposed Rulemaking, CC Docket No. 02-6, FCC 03-323, ~ 41 (2003) ("Third Report & Order').
This Order codified 47 C.F.R. § 54.523, which states "An eligible school, library, or consortium must pay
the non-discount portion ofservices or products purchased with universal service discounts. An eligible
school, library, or consortium may not receive rebates for services or products. purchased with universal
service discounts." See also, Schools & Libraries Universal Service Support Mechanism, Fifth Report and
Order and Order, CC Docket No. 02-6, 19 FCC Red 15808, 15831, FCC 04-190, ~ 68 (2004) ("Fifth Report
and Order") (clarifying and codifYing the requirement that schools and libraries certify that they have
secured access to the resources necessary to effectively use the products and services purchased with
universal discounts, including the ability to pay the non-discounted portion).
l' See Federal-State Joint Board on Universal Service, Changes to the Board ofDirectors ofthe National
Exchange Carrier Association, CC Docket Nos. 9645, 97-21, FCC 99-291 (1999); Federal-State Joint
Board on Universal Service, Changes to the Board ofDirectors ofthe National Exchange Carrier
Association, CC Docket Nos. 9645, 97-21, FCC 00-350 (2000); Federal-State Joint Board on Universal
Service, Changes to the Board ofDirectors ofthe National Exchange Carrier Association, Schools &
Libraries Universal Service Support Mechanism, Order on Reconsideration and Fourth Report & Order,
CC Docket Nos. 9645, 97-21, 02-6, 19 FCC Red 15252 (2004) ("Schools & Libraries Fourth Reporf').
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the beneficiary failed to comply with the Commission's competitive
bidding requirements as set forth in section 54.504 and 54.511 of [FCC's]
rules and amplified in related Commission orders.,,16 Moreover, FCC
rules require "that all funds disbursed should be recovered for any fundin1
request in which the beneficiary failed to pay its non-discounted share."[

• SLD finds that both Achieve and Brockton are responsible for these rule
violations because Brockton was not able to conduct a fair and open
competitive bidding process based on Achieve's no-cost guarantee and
Achieve gained an unfair competitive advantage by guaranteeing USDLA
grants designed to cover the applicant's non-discounted portion of costs
for Achieve's services.

For appeals that have been denied, partially approved, dismissed or canceled, you may
file an appeal with the FCC. You should refer to CC Docket No. 02-6 on the first page of
your appeal to the FCC. Your appeal must be received or postmarked within 60 days of
the date of this letter. Failure to meet this requirement will result in automatic dismissal
of your appeal. If you are submitting your appeal via United States Postal Service, send
to: FCC, Office of the Secretary, 445 12th Street, S.W., Washington, D.C. 20554. Further
information and options for filing an appeal directly with the FCC can be found in the
"Appeals Procedure" posted in the Reference Area of the SLD web site or by contacting
the Client Service Bureau. We strongly reco=end that you use the electronic filing
options.

We also thank you for your continued support, patience and cooperation during this
appeal process.

Schools and Libraries Division
Universal Service Administrative Company

cc: Ms. Joy Jackson
Achieve Telecom Network ofMA., LLC
40 Shawmut Road, Suite 200
Canton, MA 02021

Ms. Nichole O'Neal
O'Neal Consulting
5701 E. Circle Drive, #380
Cicero, NY 13039

16 Schools & Libraries Universal Service Support Mechanism, Fifth Report and Order and Order. CC
Docket No. 02-6,19 FCC Rcd 15808, ~ 21 (2004) ("Fifth Report & Order").
17 Id at ~ 24.
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Mr. Daniel Vigeant
Brockton Public Schools
David E. Crosby Administrative Building
43 Crescent Street
Brockton, MA 02301
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Jason M. Gesing
Murphy, Hesse, Toomey & Lehane, LLP
75 Federal Street, Suite 410
Boston, MA 02110

APR 28 ~'
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Notification of Commibnent AdjustmeDt Lettrr

Fundlnc Year 2007: 7JOlI2OO7 - 6fJOI2OOB

September 8, 2008

Nlc.bole O'Ne8l
BROCKTON PUBLIC SCHOOL DIST
5701 E. Clrde Dr 11310
Cicero, NY 1303' 4311

Re: Fonn 471 AppU<:atioD Number: 575224

Fundhlg Year: 2007

Applicant'. Form Identilirr: BrocklQll-I0

Billed Entity Number: lZ0639

fCC ReglstraliOll Number: 00118Ul'71
SPIN N_: Achieve TeI«OID Netwe>rk or MAt LLC

Semtt l'rovider COlD l8ct ~!'!IOD: Joy JacksoD

Our routine review of Schools and Libraries Program funding commitments has revealed
celUin appljcation~where funds were committed in violation of progrs.m rules.

In order [0 be sure that no fllI\lU are used in violation of program rules, the Universal Service
Administrlltive Company (USAC) must now adjust your overall funding commirment. The
purpose of this leila is 10 make the adjustments to your funding commitment required by
program rules, and to give you an opponunity to appeal this decision: USAC hll.l detennined
the al'Plicant is =ponsible for all or some of the progra,m rule violations. Therefore. the
appliCilJlt is responsible 10 rrpay all or some of the funds disbursed in error (if any).

This is NOT a bill. If recovery of disbu.rsed funds is required, the nexi slep in the recovery
process is for USAC to issue you a Demand Payment Letter. The balance of the debt will be
due within 30 da)" of the Demand Payment LeUer. Failure 10 pay tOe debl ",ilhin 30 days
from lhe dale of the Demand Payment Letter could result in interest, lale payment fees.
adrninislrative charges and implementation of the "Red Light Rule." Please sec lhe
"InfollllationaJ NOlice to AU Universal Service Fund Contributors, Beneficiaries, and Service
Provjder~" Dt hup://www.universalservice.orglfund·administ.r3tionltooWlatest·
news.asp~1I083104 for more information regarding the consequences of nol paying the debl in
a timely mlllll1er.

/ \
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TO APPEAL TEnS DECISION:

If you wish to appeal the Commitment AdjustmCllt Decision indicated in thisleltcr. yOOJ
appeal must be received or postmarked within 60 day6 of th~ date of this l~tter. Failure to
meet this requirement will result in automalic dismissal of your appeal. In your le= of
appeal:

1. Include the name, address, telephone number, f~ number, and e-mail address (if
available) fOT the person who can most readily discuss this appeal with us.

2. Slate outtigJu that your letter is an appeal. Identify the date of the Notification of
Commitment Adjustment Letter and the funding Request Numbers you are appealing.
Your leller of appt.al must include !be Billed Entity Name, the F0lU1471 Application
Number, Billed Entity Number, and FCC Registration Number (FCC RN) from the top of
your letter.

3. When ell.plaining )'Our appeal, copy the language or lext from the Notification of
Commitment Adjustment Letter that is the subject of your appeal to allow the SLD to more
readily undentand your appeal and respond appropriately. Please keep your leller specific
and brief, and provide documentation to support your appeal. Be sure to keep copies of
your cooespondence and documentation.

4. Provide an authori~ signature on your Jetter of appeal.
If you are submitting your appeal electronically, please send your appe.a11O
appea!s@sJ.univena15ervice.org using your organlution's e-mail. If you are submitting your
appeal on paper, please send yow appeal to; Letter of Appeal, Schools and Li!>rari"3
Division, Dept. 12S - Correspondence Unit, 100 South Jefferson Road, Whippany, NJ
07981. Additional options for filing an appeal can be fowtd in the "Appeals Procedure"
posted in the Appeals Area of the Sill section of the USAC we!> size or by contaaing the
Client Service Bureau at 1-888-203-8100. We strongly recommend that yw use the
electronic appeals ol'tiom.

While we encourage you to resolve your appeal with the Sill first, you bave the option of
filing an appeal directly with the Federal ColtlJDunicalions Commission (FCC). You should
refer to CC Docket No. 02-6 on !he fiM page of your appeal to the FCC. Your appeal must
be received OT postmarked within 60 days of the date of this leller. Failure to meet this
requirement will result in automatic dismissal of your appeal. If you are submitting your
appeal via United States Postal Service, send to: FCC. Office of the SecretJUy, 44S 12th
Street SW, Washington. DC 2OSS4. Further information and options for filing an appeal
directly with the FCC can be found in the "Appeals Procedure" posted in the Reference: Area
of the Sill section of the USAC web site, or by contacting the Client Service Bureau. We
strongly lUommend that you use the electronic filing options.

FUNDING COMMITMENT ADJUSTMENT REPORT

On the pages following this feUer, we have provided a Funding Commitment Adjustment
Repon (Report) for the FOlD! 471 applicatjc>n cited above. The enclosed Repon includes the
Funding Request Number(s) from your application for which adjustments are necessary.
Immediately preceding the Rcpon, you will find a gUide that definos each line of the Repon.



69/28/266B 89:43 9544.3B792 OHEAL. CO'lSLLTING PAGE 65

The SLD is also sending this information to your setVice provider(s) for informational
put{lOscs. If USAC has determined the service provider is also fe6ponsible for any rule
violation on these Funding Request Numb=. a separ.lle leiter will be seotto the service
provider detailing the necessary service provider action.

PlelIlie note that if the Funds Disbursed to Dilte lU110UllI is less lhan the Adjusted Funding
Commitment amount, 1JSAC will continue to process properly filed invoices up to the
AdjU51.ed Funding CouuniUncnt amount Please OOle the Funding Commitment Adjustment
E~plllDation in the anaclJed Repon. It explains why the funding cOllJ.ll1iUnent is being
reduced. Please ensure that any invoices lhat you or yow: service provider submit 10 USAC
are con.i.tent wilh program rules as indicated in the Funding COllJ.ll1itment AdjusUnent
Explanation. It the funds Disbursed to Date amounl e~&eeds your Adjusted Funding
Commitment amount, USAC will have to recover some or all of the disbwsed funds. The
Report explains the exact amount (if any) the applicant is responsible for repaying.

Schools and Libraries Division
Universal Services Administrative Company

cc: Joy Jackson
Achieve Telecom Network of MA. u.c
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A GUIDE TO THE FUNDING COMMITMENT ADJUSTMENT REPORT

A report for each E-nte fundiDg requesl from your applicAtion for which a COrnmitllleDtadjuslment is
required is .ttached U> this Jeller. We are providing the following definilions for the iu:ms in that
report.

FUNDING REQUEST NUMBER (FllN): A FUnding R.equest Number is ASsigned by the SLD 10

eacb individu'llequesl in yout Form 471 once an application has been processed. This number is
used to report 10 applicants and se.rvi~ providers the 'latus of individual diSCount funding requests
submitled on a Funn 471.

SERVICES ORDERED; The type of service ordered from lhe ,ervice provider. 15 sbown on Form
471.

SPIN (Service Provider rdenliflC8.1ion Number): A unique number assigned by Ihe Universal Service
Adminis1r1Ilivc Company to service providers seeking payment from the Univer'lll Service Fund for
participAting ill \tie universal service suppon mechanisms. A SPIN is also used 10 verify delivery of
servi"". IDd to arrange for paymen!.

SERVICE PROVIDER NAME: ne leRal name oflbe &ervice provider.
CONTRAcr NUMBER: The number of the conlract between the applicant and lhe servi"" provider.
This will be ptei<'nl only if a eonUll.t number was provided on your Form 471.

BILLING ACCOUNT NUMBER: The account number that your service provjder hAS establislled
with you for billing purposes. This will be present only if a Billing Accollnt Numbef WI5 provided on
your Fonn 471.

SITE IDENTIFJER; Tho Emit)' Number listed in Fom> 471. Block 5. Item 22a. This number will
only bo prosenl for "si~ specific·' l'RNs

ORIGINAL FUNDlJIIG COMMITMENT: This represents the original amount of funding lhal SLD
bad "'"""ed 10 reimburso yOIl for the appIOved discounts for this service for thi. funding year.

COMMITMENT APJUSTMENT AMOUNT: This represents the amoun! of funding Illat SLD has
rescinded bee.ule of progra.tll.rule violAtions.

ADJUSTED FUNDING COMMITMENT; This represents the adju,u:d tOloltmounl of funding that
SL.D ha6 reserved 10 reimburse for the approved discOWlI5 for this service for this funding year. If this
8mount ellcccds the Funds Disbursed to Date, the SW will continue 10 process properly filed invoices
up to the new commiunent amounl.

FUNDS DISBURSED TO DATE; This ...pre~nts the toW funds thathavo been paid to the identified
service provider for this FR.N as of the da~ of this let~.

FUNDS TO BE RECOVERED FROM APPLICANT; This represent> the amOU/lt of improperly
disbursed funds to dale as' result of rule vioI8tion(.) for which the appliCllnl has been determined to
be respon.ible. ne.e improperly disbursed fuods will have to be rerovered from the awlie2J1l.

FUNDING COMMITMENT ADJUSTMENT EXPLANATJON: This enU)' provides an explanarion
of the fe250n tht e.djustJJlt;nt was madt.
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1590640

TELCOMM SERVICES
143025761

Achieve Telecom Network: af MA, u.c
MTM

FW:IlUnl Commitment AdjllltJlleot Report for
Form 471 Application Number: 575224

Funding Request Number.

Services Ordered:

SPIN:

Service Provider Name:

umtract Number:

Billing Account Number:

Site Identifier. 120639
Original Funding Commitment: S774,900.00

Commitment AdjustmeDt Amount: $774.900.00

Adjusted Funding Commitment: SO.DO
Fund\ Disbursed to Date: S64.575.00

Fundt to be Recovered from Applicant: S64.575.00

Funding Commitment Adjustmeot Explanation:

After a thorough investigation, it has been determined thai this fWlding commitment mu~t be
rescinded in full. The inIonn.atioo obtained during the Special Compliance Review indicates
that Achieve Telecom (Achieve) tla$ a pllto"C5hip with USDLA and solicits donations on
behalf of USDU. USDU then provides grants to applicants to use to pay their non-discount
shlll'C. which is specifically designated for Achieve funding requests. Achieve's bids to
applicants indicate that Achieve markets their service to applicants as a no cost service
because Achieve is able to guarlUllee applicants thai they will receive USDLA gran" to pay
their share for the Achieve fuoding requests. Achieve is therefore providiog applicants with a
rebate for the applicanl's portion of the COSI. Applicants are required to conduct a fair and
open compelitive bidding process and to pay the non·disCOUIlt share of Ihe ClOst of the
products and services. 11 i~ a YioJation of program rules for the service provider to waive the
applicant's non·discounl portion or otherwise nOI require pa)'ll'lenr. The appllCAnI' S share
cannot come directly or indirectly from the applicant's service provider. ApplicanlS may Dot
receive rebates for services or products purchased with univerul ~ervicediscounts from the
sen-ice provider providing the services. The inIoxmation obtained shows thaI Acllleve
guarantees that the applicants will receive a granl from the USDLA 10 use to pay the
applicant's share for the Achieve funding request~. Because Achieve is able to guarantee lllis
grant, Achieve is providing the applicants with a rebate of the applicant's share of the COSI of
the services in violation of program rules. Furthermore. Achieve has an Wliair compelilive
advantage based on violaling the rule that applicants not receive rebates for services or
products purchased with universal service discounts from the service provider providing the
services. Both the applicant and the 5«Vice provider are responsible for these rule violations
because the applicanl was unable to conduct a rair and open compelitive bidding process
based on Achieve's nO·COSI guaranlee, and Achieve had an UDfair competitive advanlage
because Achieve guaranteed a n~cosl service in violation of the rule that the service provider
not provide a rebate to the applicanr. USAC has determined lbat both the applicant and the
.5ervicc provider Elre respone:ible for Utas rule violatiOOi .if a.ny funds. were disbuned. USAC
will seek recovery of the improperly disbtmed fund.! from both the applicanl and the service
provider.
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Step II: ObJigaJiou to Pay Non-discol1J1t POrtiOLl- Applicants - Schools and Libraries - 0... Page I of 1

U~f Service AdrrainUr'r.llive Company

Step 11; Obligation to Pay Non-discount Portion

Applicants are rsq\lltlld !o pay the nt>n-d.iscount portion of the cos.t of the gooqs and SBNlces to lheir
service provider{s).

Sen.Jice Providel3 are requlrKi 10 bJ. appicanls to( !he non-dislCount portion. The Feder.d Comrmricalions Commis:sion

staled Iha1.l"eIqUiring applicants III PZIY Ihdr Jhare woui:l ensure err.cle.ncy and Z!Iccot.rl18bDiIy;n the plllgt'arv:

Requimg schools aot! lil:r.llies 10 pay a share 01 rile cost should encDlI"'age them '0 &V'tIid lKInecessaty and

'jItClsldA~e~ because they W1l be unlIkely 10~ Ihelr own 1I.Id£ ror p.III'C"hases !hey cannot IJ'Se

elltctivefy. A pertenfagt dls-ClUl! iJsc encoLQIges s.chooIs a.nd~ Ie suk Ole bes1 ~$CO;.IJlf price

afl:1 'to make lnfonned, knowledgeable choices among lheir opllons. there.by I:11Jfd'Ulg In effecfive l'istal
t:::a\Sl.r.IJnts M the. accounl fisld

Appbnt! certify thai they hz.'II'e r,ompI!ed with 61ts rcq,jremenf (Jl FCC Forms -470 ard -471. On lhe Form -470, appucanls

carfffy 'is rolCJI\M:J in Ilem 23:

I recognize lhill .supporl IJnder lhts support mechani.sm b coodlUonal upon the scboof{.s) or rlbrary(\e.$> J

re~nt sectlrfn,g aca:.ss 10 aJI 0' !he reBOurt:es. irdlJding mmputers, trainIng, .$oftware. I'i"IaFllenanoe, lind' .
elee:vical connections neceiiUryfo u:se.lhe&e.....c:es pun:hased ~lrecively.

On lhe Form -471. applicants certiI'Y as foIlO\'.1!l in 11etl1 25:

The ef.giiie schoOl:S .and IbrarJes bled in Blodc -4 of this apJ;JUcatfon have &ea.red 8cce3$ to au of the

resolUta, Iodudlng c:ompU\er1', trairing. softwtare., makUfWlCe, and electrical eoMedJons F1eoessaty 10 make

e.ffedive use of the set"I'IO!s pun:ha$ed' as \¥E'1I' as la P3)' the dl.9counIel1 cf'1arge-s for e!igit»e S8.....tces..

~SeCl,.l1!ld a~" m~ans that you can fillCHI' I.ha! l!'ese IiXl1:ls fife, or wNf be-, part of your~blJd~t; or, if you are

ob1ain1ng lhe Mlds riom 8I"l OtJtsjde $OP"C2, (t--..aJ these funds have been promised 10 you./tyou obtain !hese I\.rIds from.m

ouls¥)e source, the funds must n01 come d"1r9dJy or Jndredy from your $efViae pto\/l:der(!I).

Some :lervlC% proV.ders and consull.an(s :!fi« Ie wafve lhe noo-Gscounl portkln, 01 t~ pruv11e the applicanl with is cred\l Dr

'-"'th goods and .servk:e& equivalent 1'0 the: n~'" pcN1ion. II is a vlolatJon of prog:am rules. for .servtce providers 10
waive 01 aedil the ilpplicant's share in any~r. Nry spedal otJera 10 reduce Ihe prk;e I7'IUIlI bl! Incorporated into lhe
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Obligation to Pay Non-Discount Portion

Applicants are reqUired to pay the non-discount portion of the cost of the goods and
services to their service provider(s). Service PrOViders are reqUired to bill applicants for the
non-discount portion. The Federal Communications Commission stated that requiring
applicants to pay their share would ensure efficiency and accountability in the program:

ReqUiring schools and libraries to pay a share of the cost should encourage them
to avoid unnecessary and wasteful expenditures because they will be unlikely to
commit their own funds for purchases they cannot use effectively. A percentage
discount also encourages schools and libraries to seek the best pre-discount
price and to make informed, knowledgeable choices among their options,
thereby building in effective fiscal constraints on the account fund.

Applicants certify that they have complied with this requirement on FCC Forms 470 and 471.
On the Form 470, applicants certify as follows in Item 23:

I recognize that support under this support mechanism is conditional upon the
school(s) or library(ies) I represent securing access to all of the resources,
including computers, training, software, maintenance, and electrical connections
necessary to use the services purchased effectively.

On the Form 471, applicants certify as follows in Item 25:

The eligible schools and libraries listed in Block 4 of this application have secured
access to all of the resources, including computers, training, software,
maintenance, and electrical connections necessary to make effective use of the
services purchased as well as to pay the discounted charges for eligible services.

"Secured access" means that you can show that these funds are, or will be, part of your
annual budget; or, if you are obtaining the funds from an outside source, that these funds
have been promised to you. If you obtain these funds from an outside source, the funds
must not come directly or indirectly from your service provider(s).

Some service proViders and consultants offer to waive the non-discount portion, or to
provide the applicant with a credit or with goods and services equivalent to the non-discount
portion. It is a violation of program rules for service providers to waive or credit the
applicant's share in any manner. Any special offers to reduce the price must be incorporated
into the Form 471 "Total pre-discount amount" so that both the applicant and the Universal
Service Fund benefit from such price negotiations. Please see the Free Services Advisory for
additional gUidance.

On the Service Provider Annual Certification Form (FCC Form 473), service providers certify
in item 10 that they have billed the applicant for the applicant's non-discount portion:

The Service ProVider Invoice Forms that are submitted by this service prOVider
contain requests for universal service support for services which have been billed
to the service provider'S customers on behalf of schools, libraries, and consortia
of those entities, as deemed eligible for universal service support by the fund
administrator.

~nmp "prvirp nrnvirtpr" nffpr tn hpln rtnnHrr:tnt" Inrt=l.tp nrr:tnt" tn nt=l.V for thpir nnn-rli"rnllnt

http://www.sl.universalservice.org/reference/obligation.asp 6/24/2010



Obligation to Pay Non-Discount Portion - Schools & Libraries (USAC) Page 20f2

portion. Program rules do not restrict applicants from accepting grants from bona fide
organizations, nor do they restrict service providers from attempting to help applicants
obtain grants from such organizations, so long as the grants or organizations are
independent of the service provider. See Free Services Advisory I Example 7.
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Need help? You can contact us toll free at 1-888~203-8100.
Our hours of operation are BAM to BPM, Eastern Time, Monday through Friday.
Aware of fraud, waste, and abuse, report it to our Whistleblower Hotline!
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